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arrangements between the parties and should take subject to them. 1 ' 
The Court suggested in the principal case that section 726 of 
the California Code of Civil Procedure, 14 had it been pleaded, might 
have barred the action on the note and limited the plaintiff to an 
action of foreclosure, but would not have opened up fraud or other 
personal defenses. Certainly if the giving of the mortgage has no 
effect on negotiability the possibility that one may force an action 
to foreclose the same should not change the substantive rights 
involved. If the thing itself has no effect, the action dependent 
upon the thing should make no change. This, therefore, would 
lead to the inference that the way to enjoy negotiability and yet 
have security is to have the mortgage subsequently executed. A 
purchaser of such a note would be in a better position than the pur- 
chaser of the contemporaneously executed note and mortgage. This 
suggestion of the Court, however, seems inconsistent with its theory 
of negotiability. It is hard to see how the note in question may be 
considered as an unqualified promise to pay money and therefore 
negotiable when the only promise as construed by the Court is 
to pay a deficiency judgment after a sale of the security. 

T. H. L. 



Constitutional Law: Child Labor Law: Taxing Power 
as a Means of Regulation — The first endeavor by Congress to 
control child labor 1 by prohibiting the shipment in interstate com- 
merce of products of industries employing child labor was held 
unconstitutional 2 as an unlawful exertion of Congressional author- 
ity, and an attempt to regulate purely local matters. A second 
effort by means of the taxing power has also failed; the Supreme 
Court of the United States in BaUey v. Drexel Furniture Company, 3 
holding unconstitutional the Federal tax on the net income derived 
from the products of industries in which during the year children 
under certain ages have been employed, or where children have 

"Angle v. N. W. Mutual Life Ins. Co. (1875) 92 U. S. 330, 341, 23 L. 
Ed. 556. Section relating to holder in due course is an enactment of the 
common law. Arnd v. Aylesworth (1909) 145 Iowa 185, 29 L. R. A. (N. S.) 
638, 123 N. W. 1000. Therefore cases cited before adoption of the N. I. L. 
but involving same- matter are entitled to consideration. 

14 This section provides that "there can be but one acting for the recovery 
of any debt or the enforcement of any right secured by mortgage upon real 
or personal property." As has been pointed out, supra, n. 2, this section has 
■been construed to mean that foreclosure is the proper remedy in California 
on a note secured by a mortgage. 

»Act of 1916, 39 U. S. Stat. 675 c. 432. 

2 Hammer v. Dagenhart (1918) 247 U. S. 251, 38 Sup. Ct. 529, Ann. Cas. 
1918E 274, 3 A. L. R. 649, affirming the judgment of the District Court of 
North Carolina. See for comment, Andrew A. Bruce, "Interstate Commerce 
and Child Labor," 3 Minnesota Law Review, 89, supporting the decision; 
William Carey Jones "The Child Labor Decision," 6 California Law Review, 
395 adversely. 

3 (May 15, 1922) (U. S.) 42 Sup. Ct. Rep. 449, affirming the District Court 
N. C. (1922) Drexel Furniture Co. v. Bailey (1921) 276 Fed. 452. 
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been permitted to work longer than certain hours. 4 This conclu- 
sion necessarily follows because the measure attempts by means 
of taxation to regulate local affairs, and is an exercise of power 
not delegated to Congress. The question thus squarely presented 
is: May Congress exercise the taxing power granted in the Con- 
stitution for the sole purpose of "regulation" or "prohibition"? 

In determining the scope of this power, there being little or no 
direct authority, we must revert for an interpretation to the intent 
and purposes of those who inserted this provision in the Constitu- 
tion. Under the Articles of Confederation, 5 revenue for maintain- 
ing the Federal government was raised by the individual states. 
The Federal government, thus dependent upon state action to meet 
its obligations, was greatly hampered. The framers of the Con- 
stitution sought to remedy this evil by inserting a provision afford- 
ing centralized action in raising revenue. 8 There was no intention 
to conceal within the language of this provision a power of regula- 
tion. On the contrary, this is conclusively negatived by the his- 
torical fact that the states jealously guarded their rights, and sought 
to protect them from Federal aggrandizement by an express pro- 
vision in the Constitution. 7 

Though this power to tax has been used as a means to an end 
where Congress has authority to regulate the particular subject, 8 
only in two instances has the court been confronted with the 
specific question involved in the principal case. The problem of 
Congressional power of taxation was squarely presented for the 
first time in Veazie Bank v. Fenno, 9 where a prohibitive tax was 
placed on national bank notes. The statute was upheld on the 
grounds that Congress has power, "to lay and collect taxes," and 
that the power of Congress to regulate coinage included the power 
to use any means necessary. The decision is justifiable, but only 
on the latter ground, for taxation may be used as a means of 
regulation only if Congress has the power to regulate the particular 
subject taxed. In the principal case Congress had no authority 

* Act of Feb. 24, 1919, c. 18 § 1200 et. seq., 40 Stat, at L. 1057, 1138, 1919 
Comp. Stat Ann. Supp. §§ 6336a-6336h. 

6 § 8. "All charges of war, and all other expenses that shall be incurred 
for the common defense or general welfare and allowed by the United States 
in Congress assembled, shall be defrayed out of a common treasury, which 
shall be supplied by the several states, in proportion to the value of all land 
within each state ..." 

6 Constitution, Art. 1, Sec. 8 : "Congress shall have power to lay and 
collect taxes . . ." 

7 Constitution Amdt. 10: "The powers not delegated to the United States 
by the Constitution, nor prohibited by it to the states, are reserved to the 
states respectively, or to the people." See Story, "On the Constitution," § 908 
et seq. 

8 Where Congress has power over commerce it may use the tax as a 
means of regulation, License Tax Cases (1866) 72 U. S. (5 Wall.) 462 (pro- 
hibiting lottery tickets); Head Money Cases (1884) 112 U. S. 580 (tax on 
importation of alien passengers valid, as an exercise of the immigration 
power) ; so a tax may be used to establish a uniform currency system where 
Congress is given power to regulate coinage, Veazie Bank v. Fenno (1869) 
U. S. (8 Wall.) 75, 533. 

9 Supra, n. 8. 
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over child labor, as this is purely a matter of police power, so that 
the tax could not be urged as a means of regulating a granted 
power. The question was again before the court in McCray v. 
United States, 10 where a similar tax was levied on oleomargarine. 
It was sustained on the grounds that "there are no further limita- 
tions on the taxing power than those of apportionment and geo- 
graphical uniformity," and that the court may not in passing upon 
the validity of a statute inquire into the motives of Congress. 

The principles as stated are undoubtedly correct, but the error 
lies in their application. Though it be true that if Congress acts 
within a granted power, the court may not inquire into its motive, 11 
it is unquestionably within the province of the court to determine 
whether Congress has so acted. 12 In order to determine the latter 
the court should look into the field of operation, for, in the words 
of Chief Justice Marshall, 13 "All experience shows that the same 
measure or measures, though scarcely distinguishable from each 
other, may flow from distinct powers, but this does not prove that 
the powers themselves are identical." It is apparent that the court 
erred in not distinguishing between an exercise of a granted power, 
on the one hand, and a complete overstepping of constitutional limi- 
tation, on the other. Had the court in the McCray case observed 
the test of the Chief Justice, it would have found that Congress 
was using taxation for a purpose never intended and wholly beyond 
its granted powers, and would necessarily have held it unconsti- 
tutional. 14 In the principal case the rules and their applications 
were correctly employed, for the history of the legislation, as well 
as the face of the statute itself, reveals its purpose. The fact that 
it was not intended as a revenue measure, but merely to effect a 

i» (1903) 195 U. S. 27, 24 Sup. Ct. 769, 49 L. Ed. 78. 

"Ex parte McCardle (1868) 72 U. S. (7 Wall.) 506, 514, Chase, C. J.: 
"We are not at liberty to inquire into the motives of the legislature. We can 
only examine into its power under the constitution" ; also Hunt J. in Doyle v. 
Continental Ins. Co. 94 U. S. 535: "Courts cannot inquire into legislative 
motives except as they may be disclosed on the face of the acts or be inferable 
from their operation considered with reference to the condition of the country 
and existing legislation." 

12 Cooley, "Constitutional Limitations" (7th ed.) p. 242, "Where a law of 
Congress is assailed as void we look in the national constitution to see if the 
grant of specified powers is broad enough to embrace it" .... "Congress 
can pass no laws but such as the constitution authorizes either expressly or 
by clear implication." McCullough v. Maryland (1819) 17 U. S. (4 Wheat.) 
316, 423. "Should Congress, in the execution of its powers, adopt measures 
which are prohibited by the constitution; or should Congress, under the 
pretext of executing its powers, pass laws for the accomplishment of objects 
not entrusted to the government; it would become the painful duty of this 
tribunal, should a case requiring such come before it, to say, that such an 
act was not the law of the land." 

"Gibbons v. Ogden (1824) 22 U. S. (9 Wheat) 1. 

" Supra, n. 12. 
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penalty for disregard of a Congressional regulation, is so evident 
that "a court must be blind not to see it."" 

Though the purpose of the act is highly commendable, and 
social and economic welfare demand such regulation, it should be 
accomplished in a constitutional manner. The court undoubtedly 
reached a justified conclusion, for to permit such a policy as is 
contended for in the principal case would ultimately lead to a disinte- 
gration of our entire governmental scheme. In the words of the 
court, "Grant the validity of this law, and all that Congress would 
need to do hereafter in seeking to take over to its control any one 
of the great number of subjects of public interest .... would be 
to enact a detailed measure of complete regulation of the subject 
and enforce it by a so-called tax upon departures from it." 

/. E. P. 



Contracts : Life Insurance : Conditions Abrogating Stat- 
utory Rules of Evidence — In McCormick v. Woodmen of the 
World 1 an express provision in the insurance certificate of the 
defendant organization provided that the presumption of death 
arising from an absence of seven years should not be sufficient 
evidence to allow recovery by the beneficiary, but that there must 
be satisfactory proof of death, exclusive of the presumption. In 
an action by the plaintiff, the sole beneficiary, whose husband had 
been absent more than seven years, the California Court of Appeal 
allowed recovery though there had been no actual proof of his 
death. The court held the above provision invalid: 1, because 
parties to a contract cannot agree to oust the court of jurisdiction; 

2, it is unreasonable in that it abrogates a statutory rule 2 which 
raises a presumption of death after an absence of seven years ; and 

3, it is against public policy. Though the decision affirms the 
California law, 8 and is in accord with the numerical weight of 
authority, 4 it seems that the position of the courts holding this view 
is not warrantable either from a legal or practical point of view. 

In assigning the first argument as a basis for their decisions 
the courts seem to have overlooked the fact that the provision in 

15 No one is subject to the tax unless he has failed to comply with the 
regulations set forth. Also the element of knowledge is provided for by 
excusing those who employ a child within the age limit without knowledge 
and in the words of the court, "Scienters are associated with penalties, not 
with taxes." 

i (May 4, 1922) 38 Cal. App. Dec. 115. 

2 Cal. Code Civ. Proc, § 1963, subd. 26. 

» Bennett v. Woodmen of the World (1921) 35 Cal. App. Dec. 139, 199 
Pac. 343. (Though in this case the by-law was adopted subsequently, the 
principles of law applied are identical with the principal case.) 

♦Samberg v. Knights of Modern Macabees (1909) 158 Mich. 568, 123 
N. W. 25; National Union v. Sawyer (1914) 42 App. Cas. D.- C. 475; Haines 
v. Modern Woodmen of America (1920) 189 la. 651, 178 N. W. 1011 ; Garri- 
son v. Modern Woodmen of America (1920) 178 N. W. (Neb.) 842; Boynton 
v. Modern Woodmen (1921) 181 N. W. (Minn.) 327; contra, Steen v. 
Modern Woodmen (1920) 129 N. E. (111.) 546. 



